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(c) Arbitrary detentions. The system was indifferent to repres-
sive activities of the State.

(d) Unlawful detentions and torture.

(e) Induced confessions.

(f) Atmosphere favoring abuse of power and over-bureau-

cratization.
(g) Hinderance of efficient or technical investigation, especially
in non-conventional crimes.
(h) Conflicts of interest for the judges.
(i) Violation of Constitutional due process.
(j) Slow and complicated.
While the old system failed to address criminal activity causing
the greatest social destruction, the system did concentrate its weight
upon the most marginalized social sectors.'®

C. Criminal Procedure Reform.

New Criminal Procedure Codes in civil law countries have moved
toward the adversarial (accusatorial) model. Italy, Portugal and Cor-
dova, Spain, have each developed new codes with adversarial law con-
cepts.' In 1989, Italy abolished the position of examining magistrate
(juez de instruccion), due to criticisms of secrecy and length of pro-
ceeding.'®” Guatemala is seen as consistent with this tendency.'® In
fact, Guatemala’s efforts are really a first in Latin America.'®
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189, Bolivia, Panama, Colombia, Peru, El Salvador, Costa Rica and Argentina have all made
moves to reform their Criminal Procedure frameworks. However, none go as far as Guatemala
in creating a true adversarial system. For example, “oral trials” in Panama, Colombia, Costa Rica
and Peru did not mean doing away with the written collection of evidence in the sumario. In
those countries, the files are read aloud now. On very rare occasions there might be a witness.
However, the process remains much as ever under the old jueces de instruccion. Similarly in
Argentina, there is a so-called “mixed-modern” system combining the old sumario with some
oral elements, not an adversarial system. See generally, ROBERTO A. Busser & NORBERTO
Juan IrurraLDE, EL Juicio con DesaTE OraL: CopIGO PROCESAL PENAL DE LA NACION
(1993).

In Colombia, the figure of juez de instruccion was abolished, but the legal characteristics
were simply transferred to the prosecutor. In Peru, much of the reform law has yet to come into
effect. Honduras has pending legislation to reform its Criminal Procedure Code. See Interview
with Timothy Cornish, USAID/CREA, Guatemala City, Guatemala (May 11, 1998); See gener-
aily, Timothy Cornish, Development Associates, Accusatorial Model of Criminal Procedure in
Peru (1993); Marta Lucia Zamora, Nuevo Cadigo de Procedimiento Penal Colombiano (1992).

El Salvador’s new reforms came into effect in April 1998. The new package is much in line
with the Guatemala model. New oral procedure, changes in pre-trial detention, and new sen-
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On September 22, 1992, the Guatemalan Congress unanimously
approved revisions of Guatemala’s Code of Criminal Procedure.'”®
The new Code came into effect in July 1994.'°! At the same time, the
,then existing Public Ministry was slit into two separate institutions:
T'he Prosecutor’s Office (Fiscalia General, Ministerio Piiblico) and a
Solicitor General's office (Procuraduria de la Nacién).'”?

Preliminary investigations (procedimientos preparatorios) are
now handled by the Public Ministry, replacing the instruction judge.'”?
The role of the instruction judge was redefined, limiting the judge to
only supervision of the process, and authorization of searches, seizures
and detentions.'”* By getting the judge out of the business of carrying
out the investigation, the authors of the new Code hoped to make the
judge more impartial to the evidence, consistent with the goals of an
adversarial system.'??

_Under the old system, the judge was placed in the position of
having to gather evidence for the prosecution, and then weigh the evi-
dence in neutral fashion.'”®

tencing and parole rules are the highlights. See generally Cop. Proc. Pen., Decreto No. 904
I_),O. No. 11, Tomo No. 334 (Jan. 20, 1998); U.S. Embassy Cable, El Salvador begins l'mph?mem'uj
tion of new criminal codes - getting the bugs out, (May 12, 1998).

: \-"c.nezyela passed legislation in 1998 to introduce oral trials and abolish the sumario. This
legislation is set to come into effect in mid-1999. See Steven Gutkin, Associated Press, L. Ameri-
cans Revamp Court Systems, (June 3, 1998); Presentation by John Pate, Attorney at Law, De
Slola & Pate (Caracas, Venezuela), at the Inter-American Law Committee Meeting, inlc;rlln-
tional Practice Section Meetings of the American Bar Association in New York (April 30, 1998)

.UI' the other countries that have enacted reforms, perhaps Colombia stands out as lt‘:r.‘ cl(‘m:
est 1nlcrea£ing an adversarial system, more for its restructuring of the prosecutor’s role. See
Interview with Timothy Cornish, Development Associates, USAID/CREA, in Guatemala City.
Guatemala (May 11, 1998), “
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