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rity.” Social policy, deeply rooted in Latin American legislation, is
still an important factor, especially among the historically disadvan-
taged.

Creation of individual ownership signifies the elimination of both
group rights and many use rights held by others. This creaton
places the new owner in a position of power in relation to other
community members. For example, in Kenya, this process usually
designates the husband as the owner of the land, eliminating pro-
tections that wives had previously enjoyed under indigenous sys-
tems.*® As land becomes a commodity, it can be taken from the
families despite the fact that women and children continue to do a
large part of the agricultural labor.®! For these groups, privatization
of tenure actually creates tenure insecurity.

The development community has much experience with African
countries seeking to renovate indigenous land tenure systems using
modern legal concepts. In English-speaking West Africa, particularly
in Nigeria and Ghana, the courts developed a common law of
“family land” out of a variety of tribal lineage-ownership systems.38?
Judges seeking to recognize such a system generally relied on analo-
gies to the English concepts of joint ownership and ownership in
common.*? Courts permitted transactions in family land with the
consent of all interested family members.*®* This required a clear
definition of the “family.” Even if the definition had been unambi-
guous in application, as a practical matter it was difficult to obtain
the necessary signatures. Consequently, the trust, a Western legal
concept, was adopted.*> Under the trust, several persons would be
registered as trustees for the lineage, clan, or other group.®*¢ This
model was introduced in western Nigeria in 1959 and adopted in
Kenya in 1968.3%

In a project studying lowland, forest-dwelling indigenous people
in Brazil, the World Bank found that “land regularization in and of
itself will not be sufficient to protect indigenous peoples’ land secu-
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rity. . . . Thus, even in those projects where large amounts of land ™
were set aside, indigenous people remained vulnerable to the de-
struction of their resource base and their cultural integrity.™®®

Formal land markets with commercial titles may present difficul-
ties for indigenous populations. For example, purchasing property,
the most common method of land acquisition, creates problems for
lowland South American Indians, who are subsistence producers
and not yet fully integrated into the market economy.* Similarly,
indigenous populations’ notions of occupancy and ownership may
differ from those under formal law.3%

The majority of indigenous and tribal groups in Latin America
were dispossessed of their land long before the agrarian reforms.*
Many are now landless rural workers, tenants, or farmers on lands
often too small to satisfy their minimum subsistence needs.3%? Agrar-
ian reform laws and programs, often established in the 1960s and
1970s, aimed to assist the communal arrangements of indigenous
peasant agriculture.®® These efforts, however, have received little
support over the past two decades and redistribution of land has
generally ended.** For these individuals, any steps to promote equal-
ity of land rights with the rest of the national population may be an
advancement.?®

If property is freely transferable, a consolidation of landholdings
is possible. If it does not create efficiency, and, thus, an automatic
economic benefit, this consolidation may not occur. The grant of
freehold interests allows the market to determine ownership. If the
market functions properly, therefore, property will flow to its most
productive use. Generally, large estates are not necessarily more
productive than small estates. Thus, it may be unlikely that large
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landholders will automatically consolidate property,** even though
the governments would be legally allowing this possibility.

The conclusion that consolidation of landholdings is unlikely
depends on the assumption that the market is functioning properly
and small landholders can take better advantage of economies of
scale. This assumption, however, may not be accurate. Latin Ameri-
can small landholders may have less capacity to absorb risk and less
access to capital than do persons holding larger estates. These fac-
tors, if present, might cause consolidation to occur.

Individualization of tenure can negatively impact the rights of
women. Under traditional forms of ownership, all members of a
given community have an interest in the land held collectively.*’ In
Kenya, individualization of tenure has led, in some cases, to the
dispossession of women, with all property rights passing to the men.**
As property rights change, rural women, in particular, acquire spe-
cial needs.**

Property law liberalization might be one element of a broader
program for democratization of the political economy. Liberaliza-
tion in itself, however, is unlikely to be the sole instrument for social
reorganization. Reform also might be linked to changes in the
banking sector to provide greater participation in the political econ-
omy. "™

2. Trade and Investment

While most Latin American countries have addressed trade bar-
rier issues in the input, capital, and foreign trade markets, the land
market remains the most imperfect economic market. Activation of
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