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iation Centers do not have to abide by national law, only the Constitu-
tion and international treaties on human rights.303

The new legislation also allows private citizens to bring private
criminal actions in certain cases,304such as damages to honor, intellec-
tual property, corporate secrets or check fraud.305 In these cases, the
individual interest and damage is deemed to be more important than
the social damage: private interest in prosecution outweighs public in-
terest,306 Another class of crimes, including incest and rape, require
the victim to present a complaint before prosecutors will bring
charges.307
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CENTROAMERICA1 (Oct. IS, 1997)(modifying COD.PROC.PEN.,art. 24, Decree No. 51-92).
This provision, actually a carry-over from prior law, has created controversy, with women's
groups suggesting that it is anti-women. Prior law stated that a prosecutor could only bring a
rape charge when there was no complaint if the victim was under age 16.The new law actually
increases the age cut-off to 18, providing women with increased protection. Still, advocacy
groups are angry. Already there is a proposal to revise this section of the Code. See Julieta
Sandoval, Diputada propone dar mas protecci6n legalala mujer, PRENSALIDRE,Nov. 7,1997, at
16.

308. See Julia Corado, Descubren anomaUasen 500 resoluciones judiciales, SIGLOVE'NT'-
UNO,Oct. 8, 1997, at 6 (citing MINUGUA, Analisis de sentencias judiciales con miras a
determinar necesidades formativas en Guatemala, (1997)(unpublished report, on file with au-
thor». Article 389 of the Criminal Procedure Code outlines what a judgment should contain.

remain silent during the instruction. Nevertheless, the French process
of instruction nearly always looks for a confession in cases which do
not end with a discharge.309 In Cuba, the guarantee of a right to coun-
sel at public expense has been built into the Cuban code for some
time.3JO

Until recently in Guatemala, the only access to criminal defense
for the accused was through private attorneys or a volunteer from the
Bar Association discharging ethical duties to represent the indigent,311
In April 1954, San Carlos University created the first bufete popular in
operation in the country. Now, the universities of San Carlos, Rafael
Landivar, Mariano Galvez and Francisco Marroquin have all created
bufetes populares.312 Under new legislation, the bufetes populares may
no longer represent the indigent, unless under supervision and collab-
oration of a practicing attorney.313

The use of students as defenders, or obligating private attorneys
to defend the indigent, was not perceived as effective. Defendants
were not properly represented. Further, the Constitution forbids forc-
ing anyone to work without compensation.314 The Convenci6n Ameri-
cana sobre Derechos Humanos requires that the accused have a
defender, paid for by the state in cases where the defendant cannot
afford one.315

Based on these observations, a Public Service for Criminal De-
fense (Servicio Publico de Defensa Penal) was created under the Presi-
dency of the Court,316 However, despite creation of the new Service,
cases remain where accused individuals languish in jails far beyond
the time they would receive even if convicted. The Public Defender
Service is simply so overwhelmed that it cannot effectively respond to

IV. THE PRESENT AND FUTURE.

A. ContinuedPracticeof the Old Code.

According to one account, over 500judicial sentences under the
new criminalprocedure code had legal deficiencieseither in applying
law to facts or in evaluatingevidence.308Consequently,while the law
may have changes, there remains a long way to go to make that
change a reality in practice.

B. The Challengeof Access to Legal Servicesand the Role of
Public Defenders.

In the French Inquisitorial system, there is normally a right to a
defense attorney. Since 1857,French law has required that an attorney
represent the accused even during the process of the instruction.
French law also requires that the accused be informed of a right to
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the demand.317 According to former Bar Association President Al-
fonso Novales Aguirre, in such cases, the state may be responsible
civilly for its negligence. Specifically, the Supervision de Tribunales
must guard against such abuse, Novales warned.3lB Still, according to
the Commission for the Strengthening of Justice, about half of low
income criminal detainees lack access to public defenders.319

The Public Defender Service continues to undergo change.32o
While new legislation comes on line,321there are new calls to provide
a service for indigenous Maya,322and more specifically, defenders for
Maya women.323 The new, autonomous, independent Service comes
into effect in mid-1998.324

as criminal authoritarianism, allowing the state to act on the margins
of legality, with judges structurally incapacitated from criminal investi-
gation and an ineffective Public Ministry.328While it is true the adver-
sarial system is used in countries like Canada, the United States and
Britain, it is also true that Nazi Germany used accusatorial proce-
dures, vesting great power in the prosecutor.329 Meanwhile, many of
the world's democracies today use basically an inquisitorial system.330

To its credit, Guatemala has risen above this debate over inquisi-
torial versus adversarial systems. Whether or not in theory one system
is better than the other, it is clear the inquisitorial system utilized in
Guatemala was bankrupt. The country made a bold choice opting for
reform, and is now poised to reap the benefits. For the first time, de-
fendants can hear publicly what they are accused of, present oral de-
fenses, and have legal representation in their own language. In a
country with a history of massive human rights abuse, this is a monu-
mental step forward. The international community should recognize
this advance toward a restoration of the rule of law.

V. CONCLUSIONSABOUTTHE NEW CODE.

Whether a legal system is classified as inquisitorial or adversarial
is becoming more and more a question of history and style rather than
substance.325 Whether Guatemala has an inquisitorial or adversarial
system will not decide whether justice will be served: political systems
can be abused to reach intellectually dishonest results even when the
weight of the law would go another way.326

At times, authors have alleged that the inquisitorial system was
not "democratic."327 In fact, the old Guatemalan Code was criticized

VI. CONCLUSIONS: TOWARD IMPLEMENTATION OF THE PEACE

ACCORDS.

'The "Accord on Strengthening Civil Authority and the Role of
the Armed Forces in a Democratic Society" recognized the obsoles-
cence of current legal procedure, the slowness of process, the lack of
modern court administration, the lack of supervision over justice sec-
tor employees and the presence of corruption and inefficiency.33]That
document called for an end to impunity and corruption.332
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