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Cuban Expropriation Legislation in the Latin
American Context

Steven E. Hendrix*

Did Cuba illegally expropriate US property? Did the Cuban agrarian reform
represent theft on a massive scale? Such questions are understandable, given the
partisan research in recent years and Cuba’s tense relationships with other
countries, most notable in the recent Helms-Burton legislation in the United
States. However, on closer examination, the Cuban case reveals a more nuanced
set of facts. Cuba’s legislative framework for agrarian reform was in large part
consistent with other countries’ laws which had sought to reverse fraudulent
seizure of land from the poor by the rich, to restore a more equitable
distribution of property and to promote productivity, in accordance with a
‘social function’ for land. This article shows Cuba’s agrarian reform legislation
to be typical of that in the Latin American region.

Cuban legislation in the regional context of the agrarian reforms

In much of Latin America, opposition to large estates (latifundios), on both
f:quity and productivity grounds, is of such national importance that it is often
included in the constitution. In Bolivia, for example, Article 165 of the
Constitution (2 February 1967) states that all land is of original state ownership
F‘daminfo originario de la Nacién’), and Article 166 goes on to declare that it
is only through work that one obtains ownership of property. In Chile
par'flgraph 2 of Article 24 of the Constitution (21 October 1980) states that the;
:.soc1al function of property covers all requirements of the nation’s general
mterests, security, public use, health, and the conservation of the environmental
patrimony. Colombia’s Constitution states that the social function of land also
includes an ecological mission. In Uruguay, Article 32 of the Constitution
(1970) recognises property as an inviolable right, but subject to laws advancing
the general interest. Venezuela’s Constitution has a similar provision (Art. 105).
Furthermore, ‘social’ policy dictates that whoever works the land should also

* Attorney at L?w, licensed in the US (Wisconsin, Pennsylvania and the District of Columbia)
an?l Ithe Republic of Bolivia. All opinions are personal in character and do not represent the
opinions of any other entity.
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own it as a means of promoting equality of ownership and the elimination of
peasant exploitation. : _ '

‘Social function’, as used in Latin American agrarian law, is a shorthand,
catch-all term meaning that land should be used to promote social and economic
development, and not viewed or used simply as a market ‘commodity. For
example, legislation in the Dominican Republic discusses which lands ought to
be and can be seized under laws related to quotas, untilled land, large rural
estates, and recovery of state lands (Decree 2960 of 11 May 1985 in Gaceta
Oficial, 15 May 1985). Spain also recognises the concept of the ‘funci6n social’.
An equivalent concept (‘Bonner Grundgesetz’) is found in Germany (Art. 14-2
of the Constitution), and in Italy (Art. 832 of the Civil Code) (Romero, 1991:
83-7). In Guatemala, where the 1952 Arbenz land reform was quickly reversed,
the constitutional provision on property does not mention the words ‘funcién
social’. However, it does state that property owners can use and enjoy their
property in a way that promotes ‘individual progress and national development
to the benefit of all Guatemalans’ (Art. 39 of the Constitution).

In Cuba, Article 87 of the 1940 Constitution recognised the existence of
private property within the broader framework of a ‘social function” of land.
Defining land as having a ‘social function’ would mean that the person who
personally and directly works the land owns it. This is quite apart from the
documentary owner, who ceases to own the land if his use of it does not
conform to the social function. This concept of ‘land to the tiller’ fits well with
other Latin American jurisdictions.

With Castro’s seizure of power in 1959, a new constitutional framework, the
‘Fundamental Law’, came into effect, reinstating provisions of the 1940
Constitution regarding property ownership (Navarrete-Acevedo, 1984: 84). One
of the goals of Castro’s revolution was the restoration of the 1940 Constitution,
which Batista had suspended. Some Castro supporters contend that the 1959
Fundamental Law updated or modified the 1940 Constitution rather than
replacing it. According to this theory, Cuba was supposedly governed by the
1940 Constitution until 1976, when the new socialist Constitution came into
effect. Castro supporters distinguish between Batista (whose coup was
unconstitutional) and Castro by asserting that Batista seized power in order to
loot the country, while Castro assumed power to carry out the mandate of the
people for a revolutionary programme (D’Zurilla, 1981: 1239-40).

Article 87 under the Fundamental Law, like Article 87 of the 1940 document,
reaffirmed the ‘social function’ of land (D’Zurilla, 1981: 1223). In Cuba, as in
most other Latin American agrarian reforms, land grants (dofaciones) are
provided subject to certain conditions, basically as ways of guaranteeing that the
‘social function’ works. The idea of granting property subject to conditions is
common throughout agrarian reforms, not only in Cuba and Latin America but
in Africa as well. In Africa, a leasehold system is commonly thought to be more
consistent with indigenous tenure models which recognise tribal or other
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community interests in land. The state is viewed as the successor to the tribe,
exercising its land allocation prerogatives. Where the state consists of a single
tribe or ethnic group and the chief or king of the group is the head of state, the
lease may simply be a new legal instrument for exercising traditional powers to
allocate land (Bruce, 1989: 9). In the former Zaire, Article 80 of the General
Property Law (1973) states that land is owned by the government, which in turn
can grant concessions, even perpetual concessions (the right to enjoy the land
indefinitely), as long as certain legal conditions are satisfied (Riddell et al.,
1987: 13). The Latin American ‘dotacién’ may also be compared to the English
common law concept of a ‘determinable life estate with a restraint on
alienation’, in which a beneficiary owns the property for life (and thus cannot
pass it on through a will or through intestacy), so long as s/he farms or uses the
land, but may not sell or transfer it.

Admittedly, a ‘dotacién’ is clearly not a fee-simple interest in land. Agrarian
reform legislation in Ecuador, Honduras, Peru and elsewhere specified that the
beneficiary had the right to use the property while s/he worked the land. If the
land was abandoned (or not used, thus violating the ‘social function’), it could
revert to state control and ownership. In Peru and Venezuela, for instance, the
beneficiary usually could not mortgage the land, since s/he was not the fee
owner. Sometimes the land could also be passed to heirs through wills or
intestacy, assuming that the subsequent holders continued to use the land in
conformity with the government’s social objectives, as is the case in Venezuela.
For example, prior law in Peru required governmental authorisation before the
mortgage, transfer, or sale of agrarian reform property (Art. 86 of the Peruvian
Agrarian Reform Law). In this sense, the Cuban property legislative framework
can be seen to be consistent with that of a wide group of nations.

In Cuban agrarian law, as elsewhere, dotaciones are distinct from other forms
of landholdings contemplated in the civil codes. First, dotaciones are not to be
confused with usufructs. A usufruct is a civil code equivalent to a right to use
and enjoy the property of another, referred to in Spanish as a usufructo. While
a usufruct can be bought, sold, inherited, or transferred, a dotacion cannot.
Furthermore, the dotacién has only one owner and no one else can use the land,
whereas with a usufruct, one person owns the land while another has the right
to use it. Secondly, the dotacién should be distinguished from the emphyteusis,
which is basically a long-term lease with a requirement to improve the land,
allowing the right to use and enjoy the land as if it were owned outright.
Thirdly, the dotacién is different from an antichresis, or a loan in which the
creditor is given access and permission to use the good held as collateral,
usually a house. Finally, the dotacién should also be distinguished from a rental
agreement and from sharecropping (Casanova, 1990: 254-5).

While expropriation for agrarian reform was an important way of gaining
land for redistribution, it was not the only mechanism: confiscation of property
was also an option. Historically, Cuban property law has been fairly







